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Part I.   Financial Information 

 

Item 1.   Financial Statements 

 

                             Charles & Colvard, Ltd. 

                 Condensed Consolidated Statements Of Operations 

                                   (Unaudited) 

 

 

 

                                                   Three Months Ended March 31, 

                                                 --------------------------------- 

                                                      2002               2001 

                                                 --------------    --------------- 

                                                              

Net sales                                        $    4,150,146    $     2,899,984 

Cost of goods sold                                    2,038,954          1,262,699 

                                                 --------------    --------------- 

Gross profit                                          2,111,192          1,637,285 

 

Operating expenses: 

    Marketing and sales                               1,053,646            713,582 

    General and administrative                          607,212            699,246 

    Other expense                                           ---             47,104 

                                                 --------------    --------------- 

Total operating expenses                              1,660,858          1,459,932 

                                                 --------------    --------------- 

 

Operating income                                        450,334            177,353 

 

Interest income, net                                     49,876             69,821 

                                                 --------------    --------------- 

 

Net income                                       $      500,210    $       247,174 

                                                 ==============    =============== 

 

Basic and diluted net income per share           $         0.04    $          0.03 

                                                 ==============    =============== 

 

Weighted-average common shares: 

   Basic                                             13,373,747          9,838,489 

                                                 ==============    =============== 

   Diluted                                           13,561,828          9,860,216 

                                                 ==============    =============== 

 

 

See Notes to Condensed Consolidated Financial Statements. 
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                             Charles & Colvard, Ltd. 

                      Condensed Consolidated Balance Sheets 

 

 

 

                                                                         March 31, 2002          December 31, 2001 

                                                                      ---------------------    ----------------------

Assets                                                                    (Unaudited) 

                                                                                          

Current Assets: 

     Cash and equivalents                                             $       12,300,838       $        10,236,319 

     Accounts receivable                                                       2,339,972                 2,803,117 

     Interest receivable                                                          14,709                    13,824 

     Inventory, net                                                           20,607,681                21,341,071 

     Prepaid expenses and other assets                                           201,610                   214,749 

                                                                      ---------------------    ----------------------

              Total current assets                                            35,464,810                34,609,080 

 

Equipment, net                                                                   325,304                   342,281 

Patent and license rights, net                                                   289,423                   290,569 

                                                                      ---------------------    ----------------------

              Total assets                                            $       36,079,537       $        35,241,930 

                                                                      =====================    ======================

 

Liabilities and Shareholders' Equity 

Current Liabilities: 

     Accounts payable: 

              Cree, Inc.                                              $          765,199       $           405,020 

              Other                                                              185,155                   154,831 

     Accrued payroll                                                             216,063                   202,012 

     Accrued expenses and other liabilities                                      232,247                   272,490 

     Deferred revenue                                                             64,953                   129,801 

                                                                      ---------------------    ----------------------

              Total current liabilities                                        1,463,617                 1,164,154 

 

Commitments 

 

Shareholders' Equity: 

     Common stock                                                             55,190,057                55,182,692 

     Additional paid-in capital - stock options                                1,994,575                 1,964,006 

     Accumulated deficit                                                     (22,568,712)              (23,068,922) 

                                                                      ---------------------    ----------------------

              Total shareholders' equity                                      34,615,920                34,077,776 

                                                                      ---------------------    ----------------------

              Total liabilities and shareholders' equity              $       36,079,537       $        35,241,930 

                                                                      =====================    ======================

 

 

See Notes to Condensed Consolidated Financial Statements 
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                             Charles & Colvard, Ltd. 

                 Condensed Consolidated Statements Of Cash Flows 

                                   (Unaudited) 

 

 

 

                                                                   Three Months Ended March 31, 

                                                             ----------------------------------------- 

                                                                   2002                   2001 

                                                             ------------------    ------------------- 

                                                                              

Operating Activities: 

Net income                                                   $       500,210       $       247,174 

Adjustments: 

     Depreciation and amortization                                    32,222                48,879 

     Stock option compensation                                        32,419                 4,217 

     Loss on disposal of long-term assets                                ---                46,071 

     Change in provision for uncollectible accounts                  (40,000)              100,000 

     Change in operating assets and liabilities: 

       Net change in assets                                        1,248,789               513,918 

       Net change in liabilities                                     299,463            (1,737,001) 

                                                             ------------------    ------------------- 

         Net cash provided (used) in operating activities          2,073,103              (776,742) 

                                                             ------------------    ------------------- 

 

Investing Activities: 

Purchase of equipment                                                (10,115)              (10,221) 

Patent and license rights costs                                       (3,984)               (1,146) 

                                                             ------------------    ------------------- 

         Net cash used in investing activities                       (14,099)              (11,367) 

                                                             ------------------    ------------------- 

 

Financing Activities: 

Stock options exercised                                                5,515                   --- 

Proceeds from stock rights offering, net                                 ---             6,031,995 

                                                             ------------------    ------------------- 

         Net cash provided by financing activities                     5,515             6,031,995 

                                                             ------------------    ------------------- 

 

Net change in cash and equivalents                                 2,064,519             5,243,886 

 

Cash and equivalents, beginning of period                         10,236,319             3,826,402 

                                                             ------------------    ------------------- 

Cash and equivalents, end of period                          $    12,300,838       $     9,070,288 

                                                             ==================    =================== 

 

 

See Notes to Condensed Consolidated Financial Statements. 
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                             Charles & Colvard, Ltd. 

              Notes To Condensed Consolidated Financial Statements 

                                   (Unaudited) 

 

1.  Basis Of Presentation 

 

The accompanying unaudited financial statements have been prepared in conformity 

with accounting principles generally accepted in the United States of America 

for interim financial information. However, certain information or footnote 

disclosures normally included in complete financial statements prepared in 

accordance with accounting principles generally accepted in the United States of 

America have been condensed, or omitted, pursuant to the rules and regulations 

of the Securities and Exchange Commission. In the opinion of management, the 

financial statements include all normal recurring adjustments which are 

necessary for the fair presentation of the results of the interim periods 

presented. Interim results are not necessarily indicative of results for the 

year. Certain reclassifications have been made to prior year's financial 

statements to conform to the classifications used in fiscal 2002. These 

financial statements should be read in conjunction with the Company's audited 

financial statements for the year ended December 31, 2001, as set forth in the 

Company's Form 10-K, filed with the Securities and Exchange Commission on March 

25, 2002. 

 

In preparing financial statements that conform with accounting principles 

generally accepted in the United States of America, management must make 

estimates and assumptions that affect the reported amounts of assets and 

liabilities, disclosure of contingent assets and liabilities at the date of the 

financial statements and amounts of revenues and expenses reflected during the 

reporting period. Actual results could differ from those estimates. 

 

In October 2000, the Company established a wholly-owned subsidiary in Hong Kong, 

Charles & Colvard HK Ltd. All inter-company accounts have been eliminated. 

 

All the Company's activities are within a single business segment. Export sales 

aggregated approximately $800,000 and $700,000 for the three months ended March 

31, 2002 and 2001, respectively. 

 

2.  Inventories 

 

Inventories are stated at the lower of cost or market determined on a first in, 

first out basis. Based on current estimates and assumptions, the Company 

believes that a substantial amount of inventories will be sold or consumed 

during its operating cycle. However, to be prepared to react to possible 

customer demand for large purchases and for a variety of jewel styles, a 

significant amount of inventory must be maintained at all times. 

 

Finished goods are shown net of a reserve for excess jewelry inventory of 

$270,000 and $170,000 at March 31, 2002 and December 31, 2001, respectively. 

Test instruments are shown net of a reserve for excess inventory of $450,000 and 

$465,000 respectively. 

 

                                              March 31,     December 31, 

                                           -------------   ------------- 

                                                2002            2001 

                                           -------------   ------------- 

Moissanite: 

       Raw materials                       $    305,908    $    131,525 

       Work-in-process                        1,541,736       1,604,699 

       Finished goods                        18,742,903      19,588,295 

                                           ------------    ------------ 

                                             20,590,547      21,324,519 

 

Test instruments                                 17,134          16,552 

                                           ------------    ------------ 

 

Total Inventory                            $ 20,607,681    $ 21,341,071 

                                           ============    ============ 
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3. Common Stock 

 

In September 2001, the Board of Directors authorized the repurchase of up to 

1,300,000 shares of the Company's common stock. At the discretion of management, 

the repurchase program can be implemented through open market or privately 

negotiated transactions at prevailing prices. The Company will determine the 

time and extent of repurchases based on its evaluation of market conditions and 

other factors. There were no shares repurchased during the three months ended 

March 31, 2002. During 2001, the Company repurchased 76,000 shares at a cost of 

$1 per share. 

 

4. Stock Based Compensation 

 

In accordance with Accounting Principles Board Opinion No. 25 and Statement of 

Financial Accounting Standards (FAS) No. 123, the Company recorded compensation 

expense of $32,419 during the three months ended March 31, 2002 due to stock 

options. Compensation expense related to stock options for the three months 

ended March 31, 2001 was $4,217. This compensation expense is recorded in 

general and administrative expense in the Statements Of Operations. 

 

5. Newly Adopted Accounting Pronouncements 

 

In July 2001, FAS No. 142, Goodwill and Other Intangible Assets, was issued. 

This statement requires that goodwill and other intangible assets with 

indefinite useful lives no longer be amortized, but instead tested for 

impairment at least annually. This statement was effective for the Company on 

January 1, 2002. The Company does not have goodwill or other intangible assets 

with indefinite useful lives and the adoption of this statement did not have an 

effect on its consolidated financial statements. 

 

6. Newly Issued Accounting Pronouncements 

 

In August 2001, FAS No. 143, Accounting For Asset Retirement Obligations, was 

issued. This statement requires recording the fair value of a liability for an 

asset retirement obligation in the period in which it is incurred, and a 

corresponding increase in the carrying value of the related long-lived asset. 

Over time, the liability is accreted to its present value each period, and the 

capitalized cost is depreciated over the useful life of the related asset. Upon 

settlement of the liability, it is either settled for its recorded amount or a 

gain or loss upon settlement is recorded. FAS 143 is effective for the Company's 

year ended December 31, 2003. The Company does not have any asset retirement 

obligations and does not expect the adoption of FAS 143 to have an effect on its 

consolidated financial statements. 

 

In August 2001, FAS No. 144, Accounting for the Impairment or Disposal of 

Long-Lived Assets was issued. This statement addresses financial accounting and 

reporting for the impairment of disposal of long-lived assets. FAS 144 is 

effective for the Company's year ended December 31, 2003. The Company is 

currently assessing, but has not yet determined the impact of FAS 144 on its 

consolidated financial statements. 
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Item 2: Management's Discussion And Analysis Of Financial Condition And Results 

of Operations 

 

This report contains forward-looking statements within the meaning of Section 

27A of the Securities Act of 1933, as amended, and Section 21E of the Securities 

Exchange Act of 1934, as amended. These forward-looking statements represent our 

judgment on future events. Our business is subject to business and economic 

risks and uncertainties that could cause our actual performance and results to 

differ materially from those expressed or implied by any of the forward-looking 

statements included herein. These risks and uncertainties are described under 

the heading "Business Risks" in our Form 10-K for the year ended December 31, 

2001, which was filed with the Securities and Exchange Commission on March 25, 

2002. 

 

Overview 

 

We manufacture, market and distribute Charles & Colvard created moissanite 

jewels (also called moissanite or moissanite jewels) for sale in the worldwide 

jewelry market. Moissanite, also known by its chemical name, silicon carbide 

(SiC), is a rare, naturally occurring mineral found primarily in meteorites. As 

the sole manufacturer of scientifically-made moissanite jewels, our strategy is 

to create a unique brand image which positions moissanite as a jewel in its own 

right, distinct from all other jewels based on its fire, brilliance, luster, 

durability and rarity. 

 

From our inception in June 1995 through June 30, 1998, we were a development 

stage enterprise, devoting our resources to fund research and development of 

colorless, scientifically made moissanite jewels. We began shipping moissanite 

to domestic retail jewelers and international distributors during the second 

quarter of 1998. At that time, we launched limited consumer-focused advertising 

and promotion activities. During the second quarter of 2000, we changed our 

domestic distribution model to sell through jewel distributors and jewelry 

manufacturers rather than direct to retail stores. 

 

In March 2000, we entered into distribution agreements with Stuller Settings, 

Inc. (Stuller) and Rio Grande, two of the largest suppliers of jewelry-related 

products to the jewelry industry, for the North American distribution of 

moissanite. We have also entered into several agreements with domestic jewelry 

manufacturers. Through these agreements with Stuller, Rio Grande and jewelry 

manufacturers and the brand awareness created by our marketing program, we 

sought to rapidly increase the introduction of moissanite into the domestic 

jewelry market while maintaining average selling prices. Although these new 

distribution and marketing strategies enabled us to achieve profitability and 

positive cash flow in 2001 and through the first quarter of 2002, these 

strategic efforts are still in an early stage, and we have no assurance that 

they will be successful in the long-term. 

 

In October 2000, we established a wholly-owned subsidiary in Hong Kong, Charles 

& Colvard HK Ltd., for the purpose of gaining better access to the important Far 

Eastern markets. The importance of having a presence in this market is twofold; 

Hong Kong is the headquarters city for a very large number of jewelry 

manufacturing companies with sales and distribution worldwide, and Hong Kong is 

the gateway to the markets of Mainland China. We do not anticipate establishing 

additional subsidiaries in the near future. 

 

In 2001, we dramatically cut marketing and sales expenses, primarily by 

discontinuing significant advertising and promotion expenses in favor of lower 

cost public relations and media editorial initiatives. Additionally, general and 

administrative costs were lowered through personnel reductions, and significant 

savings were realized by suspending all research and development efforts with 

Cree. Domestic sales accounted for 82% of total sales in 2001 as we concentrated 

on growing our domestic business. Domestic distribution of moissanite expanded 

in 2001 into additional retail stores, including our first retail jewelry chain. 

Catalog sales of moissanite jewelry expanded significantly. We demonstrated that 

with appropriate product mix and product positioning, home shopping channels 

were a viable distribution channel for jewelry featuring moissanite. Primarily 

as a result of these efforts, we became profitable and generated positive cash 

flow from operations in 2001. 

 

During the first quarter of 2002, we continued our focus on the domestic market, 

while investing limited resources in certain international markets that show the 

most potential. We recorded the largest quarterly sales in our history during 

the first quarter of 2002 and we are hopeful that our sales will continue to 

increase as the distribution of moissanite jewels expands both domestically and 

internationally. Although our 2002 goals are to continue achieving increases in 

sales, rapid growth and profitability, we cannot be sure that we will achieve or 

sustain sales increases or sustain profitability. 
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Results Of Operations 

 

Three Months ended March 31, 2002 compared with Three Months ended March 31, 

2001. 

 

Net sales were $4,150,146 for the three months ended March 31, 2002 compared to 

$2,899,984 for the three months ended March 31, 2001, an increase of $1,250,162 

or 43.1%. Shipments of moissanite jewels increased during the three months ended 

March 31, 2002 to approximately 25,700 carats from 15,400 carats in the same 

period of 2001. Domestic carat shipments increased by 79% and international 

carat shipments increased by 28%. It should be noted that a portion of the 

carats shipped to international customers are set in jewelry and distributed to 

retail markets in several countries, including the US. Average selling price per 

carat decreased by 15% primarily due to increased sales of smaller jewels which 

have a lower price per carat. We believe that increased domestic sales are 

primarily attributable to the additional exposure at the television shopping 

channel, ShopNBC, as well as expanded distribution at Landau's, a 60 store 

retail chain with outlets in upscale malls and hotels throughout the country. 

International sales increased due to increased distribution of moissanite jewels 

into Hong Kong, China, UK, & Italy. As part of our marketing and distribution 

strategy, we intend to continue seeking increased product exposure and 

distribution through television shopping channels. In fact, a second television 

network, ShopAtHome, introduced moissanite programming late in the first 

quarter. 

 

Our gross profit margin was 50.9% for the three months ended March 31, 2002 

compared to 56.5% for the three months ended March 31, 2001. The decreased gross 

margin percentage is primarily due to a 15% decrease in average selling prices, 

partially offset by improved yields of moissanite jewels from SiC crystals. 

 

Marketing and sales expenses were $1,053,646 for the three months ended March 

31, 2002 compared to $713,582 for the three months ended March 31, 2001, an 

increase of $340,064 or 47.7%. The increase resulted primarily from $210,000 of 

print media advertising, as well as $150,000 of increased costs associated with 

our co-op advertising program. During the first quarter of 2002, we advertised 

in national magazines, jewelry trade publications, and newspapers in certain 

markets to support sales events. 

 

General and administrative expenses were $607,212 for the three months ended 

March 31, 2002 compared to $699,246 for the three months ended March 31, 2001, a 

decrease of $92,034 or 13.2%. The decrease resulted primarily from a $100,000 

decrease in bad debt expense and decreased professional fees of $80,000, offset 

by $110,000 of increased compensation costs, including additional costs 

associated with our Executive Compensation Plan. 

 

Other expenses for the three months ended March 31, 2001 amounted to $47,104 

which resulted from the write-down to market of certain fixed assets scheduled 

for disposal. 

 

Net interest income was $49,876 for the three months ended March 31, 2002 

compared to $69,821 for the three months ended March 31, 2001, a decrease of 

$19,945 or 28.6%. This decrease resulted from a lower interest rate earned on 

our cash balances. 

 

Liquidity And Capital Resources 

 

At March 31, 2002, we had $12.3 million of cash and cash equivalents and $34.0 

million of working capital. Cash and inventory account for over 90% of our 

current assets. Our principal sources of liquidity are cash on hand and cash 

generated by operations. During the three months ended March 31, 2002, 

$2,073,103 was generated by operations. The major components of the generated 

cash were net income of $500,210, a reduction in inventory of $733,390, a 

reduction in receivables of $502,260 and a $390,503 increase in payables. We 

believe our existing capital resources are adequate to satisfy our capital 

requirements for at least the next 12 months. 

 

In January 2002, we agreed with Cree on a framework for purchases of SiC 

crystals during 2002. We will be obligated to purchase a minimum quantity of 

usable material on a quarterly basis if Cree meets certain minimum quality 

levels. Dependent upon the quality of material received, purchases from Cree 

during 2002 are expected to be between $900,000 and $3.7 million. During the 

three months ended March 31, 2002, we purchased $765,000 of material from Cree. 
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The 4-year Development Agreement with Cree, as amended, requires us to fund a 

development program at Cree for $1.44 million annually through December 31, 

2002. Either party may terminate the agreement if Cree does not meet the annual 

performance milestone or if the parties do not mutually agree on the performance 

milestones for the ensuing year. Our funding obligations under the Development 

Agreement were suspended from January 2001 through December 31, 2002, and will 

be terminated upon our meeting certain purchasing levels in 2002. 

 

On September 18, 2001, we announced that our Board of Directors authorized the 

repurchase of up to 1,300,000 shares of our common stock. At the discretion of 

management, the repurchase program can be implemented through open market or 

privately negotiated transaction at prevailing prices. We will determine the 

time and extent of repurchases based on our evaluation of market conditions and 

other factors. No shares were repurchased during the three months ended March 

31, 2002. During 2001, we repurchased 76,000 shares at a cost of $1 per share. 

 

Newly Adopted Accounting Pronouncements 

 

In July 2001, Statement of Financial Accounting Standards No. 142 ("FAS 142"), 

Goodwill and Other Intangible Assets, was issued. This statement requires that 

goodwill and other intangible assets with indefinite useful lives no longer be 

amortized, but instead tested for impairment at least annually. This statement 

was effective on January 1, 2002. We do not have goodwill or other intangible 

assets with indefinite useful lives, and the adoption of this statement did not 

have an effect on our consolidated financial statements. 

 

Newly Issued Accounting Pronouncements 

 

In August 2001, FAS No. 143, Accounting For Asset Retirement Obligations, was 

issued. This statement requires recording the fair value of a liability for an 

asset retirement obligation in the period in which it is incurred, and a 

corresponding increase in the carrying value of the related long-lived asset. 

Over time, the liability is accreted to its present value each period, and the 

capitalized cost is depreciated over the useful life of the related asset. Upon 

settlement of the liability, it is either settled for its recorded amount or a 

gain or loss upon settlement is recorded. FAS 143 is effective for our year 

ended December 31, 2003. We do not have any asset retirement obligations and do 

not expect the adoption of this statement to have an effect on our consolidated 

financial statements. 

 

In August 2001, FAS No. 144, Accounting for the Impairment or Disposal of 

Long-Lived Assets, was issued. This statement addresses financial accounting and 

reporting for the impairment or disposal of long-lived assets. FAS 144 is 

effective for our year ended December 31, 2003. We are currently assessing, and 

have not yet determined the impact of FAS 144 on our consolidated financial 

statements. 

 

Item 3: Quantitative and Qualitative Disclosures About Market Risk 

 

We believe that our exposure to market risk for changes in interest rates is not 

significant because our investments are limited to highly liquid instruments 

with maturities of three months or less. At March 31, 2002, we had approximately 

$11.8 million of short-term investments classified as cash and equivalents. All 

of our transactions with international customers and suppliers are denominated 

in U.S. dollars. This limits our currency fluctuation risk, however, the recent 

strong value of the dollar against our customer's local currency could limit the 

amount of their purchases. 
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Part II - Other Information 

 

Item 6:  Exhibits And Reports On Form 8-K 

 

(a) Exhibits 

 

Exhibit No.    Description 

- -----------    ----------- 

 

10.51          Manufacturing Agreement, dated April 2, 2002, between JewelNet 

               Corporation (dba K&G Creations) and Charles & Colvard, Ltd.* 

 

10.52          Sixth Amendment to Agreement, dated April 9, 2002, between John 

               M. Bachman, Inc. and Charles & Colvard, Ltd.* 

 

     * The Company has requested that certain portions of this exhibit be given 

confidential treatment. 
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                                   Signatures 

 

Pursuant to the requirements of the Securities Exchange Act of 1934, the 

registrant has duly caused this report to be signed on its behalf by the 

undersigned thereunto duly authorized. 

 

Charles & Colvard, Ltd. 

 

Date: May 8, 2002            /s/ Robert S. Thomas 

                             -------------------- 

                             Robert S. Thomas 

                             President & Chief Executive Officer 

                             (Principal Executive Officer) 

 

 

 

Date: May 8, 2002            /s/ James R. Braun 

                             ------------------ 

                             James R. Braun 

                             Vice President of Finance & Chief Financial Officer 

                             (Principal Accounting Officer) 
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REDACTED - OMITTED MATERIAL HAS BEEN FILED SEPARATELY WITH THE COMMISSION AND IS 

DENOTED HEREIN BY XXXXX. 

 

                                                                   Exhibit 10.51 

 

                             MANUFACTURING AGREEMENT 

 

     THIS MANUFACTURING AGREEMENT (this "Agreement") is made and entered into 

this 2nd day of April 2002 the ("Agreement Date"), by and between Charles & 

Colvard Ltd., a corporation formed under the laws of North Carolina, U.S.A., and 

located at 3800 Gateway Boulevard, Suite 310, Morrisville, North Carolina 27560 

("C&C"), and Jewelnet Corporation, dba K&G Creations, a corporation formed under 

the laws of Florida and located at 301 Yamato Road, Suite 2150, Boca Raton, Fl 

33431 ("JN"). 

 

     This agreement will replace all previous agreements between C&C and JN, 

written or oral, and will be the only effective agreement between the parties. 

 

                                    RECITALS 

 

     C&C is engaged in the business of designing, manufacturing, marketing, and 

selling finished Charles & Colvard created moissanite jewels made of synthetic 

silicon carbide ("moissanite jewels"). JN designs, manufactures, and distributes 

jewelry and loose jewels. The parties wish to enter into a business relationship 

whereby JN will purchase moissanite jewels from C&C and design, distribute and 

manufacture jewelry incorporating moissanite jewels. 

 

     NOW, THEREFORE, in consideration of the mutual promises and covenants set 

forth herein, the parties hereby agree as follows: 

 

     1.   RIGHTS GRANTED. 

          -------------- 

 

          (a)  C&C agrees to supply JN with moissanite jewels to be used in 

     manufacturing jewelry on the terms and conditions set forth in this 

     Agreement. 

 

          (b)  JN shall not, in any way, infringe upon C&C's proprietary rights 

     in the process for producing moissanite jewels or in the finished product, 

     assist any person or entity in any of the foregoing or attempt to grant any 

     other person or entity the right to do so. JN shall have no right 

     whatsoever to receive, review or otherwise use or have access to the 

     process for producing moissanite jewels. 

 

     2.   TERM. 

          ---- 

 

          Subject to earlier termination pursuant to Section 14 of this 

     Agreement, the Term (the "Term") of this Agreement shall commence as of the 

     Agreement Date and terminate at 11:59 p.m. eastern time in the United 

     States, on December 31, 2006; provided, that this Agreement shall 

     automatically be renewed for successive additional one year terms unless 

     either C&C or JN gives notice to the other party of intent to terminate 

     this Agreement at least 60 days prior to the end of the then-current term. 

 

     3.   DISTRIBUTION AND SALE OF THE MOISSANITE JEWELRY. 

          ----------------------------------------------- 

 

          (a)  JN shall not make any representations or warranties with respect 

     to moissanite jewels orally or in advertising or promotional materials, 

     documents or otherwise, except as specifically approved and authorized by 

     C&C in writing. 

 

          (b)  JN shall sell moissanite jewelry only as lab-created moissanite 

     jewelry or Charles & Colvard created moissanite jewelry and shall comply 

     with all applicable laws and regulations during the course of its 

     performance of this Agreement. 

 

          (c)  JN shall not sell moissanite jewelry to any customer whom it 

     knows or has reason to know intends to misrepresent the nature of the 

     moissanite jewels in such jewelry. 

 



 

 

          (d)  JN shall not sell loose or un-mounted moissanite jewels to any 

     party who is not a JN mounted or finished moissanite jewelry customer. 

 

          (e)  JN shall restrict mountings or settings of moissanite jewels to 

     gold qualities of 14K or better or platinum. JN may request mountings be 

     made of other materials and C&C will not unreasonably withhold approval. 

 

     4.   MARKETING AND PROMOTION OF MOISSANITE JEWELRY. 

          --------------------------------------------- 

 

          C&C shall contribute to JN's marketing and promotion of moissanite, 

     including advertising and Public Relations activities. That contribution 

     shall be in the form of: 1) Point-of-Sale and promotional materials in 

     reasonable quantities to JN and the moissanite jewelry customers of JN 

     during the Term of this Agreement, and 2) a credit toward future purchases 

     of moissanite by JN from C&C, which shall be issued quarterly, after the 

     receipt and approval of the quarterly marketing report, Schedule 4, 

     submitted by JN. Each line item that exceeds $25,000.00, included in the 

     marketing report, (Schedule 4) must have the prior approval of the C&C 

     Director of Marketing, or the credit will be denied, and the credit due JN 

     under this provision reduced by the denied amount. The amount of the total 

     contribution by C&C shall be limited to ten percent (l0%) of the net 

     receipts of JN's purchase of moissanite from C&C, provided that JN shall 

     continue to expend 100% of its sales and marketing efforts promoting the 

     sale of moissanite jewelry. All marketing and promotional materials, as 

     well as any electronic or print media bearing a C&C trademark, must receive 

     prior approval from C&C before use. C&C will allow JN to reproduce unedited 

     C&C materials at JN's expense without prior written approval from the C&C 

     Marketing Department. The contribution by C&C mentioned in this section 

     will be limited to support only those advertising and promotional materials 

     that are approved pursuant to Paragraph 13, sub-paragraphs a, b, c, & d of 

     this agreement. 

 

     JN specifically warrants that it will not make any oral or written 

     statement to any person, or in any marketing and/or promotional materials 

     of any kind, that disparages or brings into ill repute moissanite jewels 

     whether sold by JN, C&C or any other company or individual. In addition JN 

     will not make any oral or written statement that moissanite sold by JN is 

     better in quality, in any form, than moissanite sold by any other company 

     or individual. 

 

     5.   TERMS OF SALE AND PAYMENT. 

          ------------------------- 

 

          (a)  C&C agrees to supply to JN as many carats of moissanite jewels as 

     JN may require, using the pricing set forth in Schedule 5(a), or, according 

     to the general pricing policy of C&C's price level in effect for customers 

     of like volume. This pricing is subject to change at the sole discretion of 

     C&C upon 90 days written notice. C&C shall not be obligated to supply more 

     carats of moissanite jewels than is commercially practical to C&C, however, 

     C&C will use its best efforts to supply the quantity of carats JN requests. 

     The moissanite jewels will be cut in available shapes per C&C's standard 

     production practices. The grade of the moissanite jewels will be "Very 

     Good" which includes possible slight color saturations. There will be no 

     inclusions that are visible to the naked eye sold in this grade. 

 

          (b)  JN agrees to purchase from C&C as many carats of moissanite 

     jewels as JN requires for manufacturing moissanite jewelry using the 

     pricing according to the lowest tier pricing policy of C&C in effect for 

     customers of like circumstance and volume. This pricing is subject to 

     change at the sole discretion of C&C upon 90 days written notice. During 

     the Term of the Agreement, JN will receive the opportunity of any general 

     price reductions. At the effective date of a price reduction, JN will 

     receive a credit against future orders for the price difference between the 

     price in effect immediately preceding the price reduction, and the reduced 

     price on all product shipped by C&C to JN during the 30 day period 

     immediately preceding the price reduction. 
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          (c)  Upon receipt of the purchase order placed by JN, C&C shall 

     confirm, in the form of a proforma invoice, the availability of the 

     moissanite jewels and jewelry to JN, confirming the estimated delivery 

     date. XXXXXXXXXXXXXXXXXXXXX. In the event of late payment then JN shall be 

     charged a late interest payment of 1% per month beginning in the month an 

     invoice becomes 30 days past due. 

 

     6.   ORDERS AND DELIVERY. 

          ------------------- 

 

     Except as otherwise provided herein, the terms of the delivery hereunder 

     shall be a maximum of one time per week to F.O.B. Boca Raton, Florida, via 

     airfreight. For all other deliveries, the shipments will be F.O.B. from 

     C&C's warehouse. JN shall be solely responsible for collecting, reporting 

     and/or paying all income (other than United States and North Carolina 

     income taxes imposed on C&C), sales, excise, property, value-added tax, 

     duty or tariff imposed by any governmental authority arising from the 

     performance of either party under this Agreement. 

 

     7.   DISCLAIMER OF WARRANTY. 

          ---------------------- 

 

     Other than as set out herein, C&C makes no warranty or other representation 

     concerning the moissanite jewels; and, other than as specifically provided 

     in this Agreement, C&C's liability is limited to replacement of any 

     moissanite jewels not conforming to the specifications set out in Section 

     5(a) of this Agreement upon their return to C&C. JN reserves the right to 

     return any product not conforming to the specifications set out herein to 

     C&C. C&C will pay return shipping, handling and insurance on the 

     replacements for moissanite jewels that do not meet the specifications in 

     Section 5(a), including any stones that may have latent defects or 

     XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. All returned moissanite 

     jewels must be accompanied by a Return Authorization (RA) number that 

     should be displayed prominently on the outside of the package. All other 

     shipping, handling and insurance for returns shall be paid by JN. The 

     warranty set forth in this Section 7 is intended solely for the benefit of 

     JN. All claims hereunder shall be made by JN and may not be made by JN's 

     customers. The warranty set forth above is in lieu of all other warranties, 

     express or implied, which are hereby disclaimed and excluded by C&C, 

     including, without limitation, any warranty of merchantability or fitness 

     for a particular purpose or use. 

 

     8.   MANUFACTURING PRACTICES. 

          ----------------------- 

 

     When engaged in the design, production or distribution of any products 

     containing moissanite jewels, JN and its agents, sub-manufacturers, or 

     contractors involved in the design, production, or distribution of products 

     containing moissanite jewels shall not engage in the use of child labor, 

     prison or any type of forced labor, or any other labor practices that may 

     violate the sensibilities of the American public. Within 90 days of the 

     execution of this agreement and upon annual renewal, JN shall certify to 

     C&C that it, as well as its agents, sub-manufacturers, or contractors 

     involved in the design, production, or distribution of products containing 

     moissanite jewels does not engage in such labor practices. JN will certify 

     that all rules and regulations, as well as all measures of safety, health, 

     and labor practices, recommended or requested by the relevant authorities 

     of JN's governing municipalities, as well as the governing municipalities 

     of JN's agents, sub-manufacturers, or contractors involved in the design, 

     production, or distribution of products containing moissanite jewels have 

     been complied with, and warrant to C&C that under any circumstance, or for 

     any reason, C&C will not be held responsible for any liability subsequent 

     to any action or omission occurring on JN's, its agents, 

     sub-manufacturer's, or contractor's premises. Furthermore, C&C guarantees 

     that no radioactive process has been utilized by C&C in the manufacturing 

     process of moissanite jewels. 
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     9.   INDEMNIFICATION. 

          --------------- 

 

     JN shall defend, indemnify and hold harmless C&C and its officers, 

     directors, agents and employees from and against any and all claims, causes 

     of action, damages, losses, costs and expenses (including reasonable 

     attorneys' fees), judgments and liabilities made against or incurred by C&C 

     arising out of (i) the acts or omissions of JN , its employees and agents 

     in the performance of this Agreement; or (ii) the moissanite jewelry 

     designed, manufactured, or sold by JN. 

 

     10.  INSURANCE. 

          --------- 

 

     Throughout the term of this Agreement and any other agreement between the 

     parties, JN shall maintain general liability, automobile liability, product 

     liability and property damage liability insurance coverage in an amount no 

     less than $1 million, underwritten by a Best-A rated insurance carrier. 

     Such policy shall name C&C as an additional insured and loss payee, and 

     shall include a provision requiring the carrier to notify C&C in writing at 

     least thirty (30) days prior to any cancellation, termination or amendment 

     of such insurance coverage. In addition, JN shall maintain workers' 

     compensation insurance in amounts required by law. Within ten (10) days of 

     the Agreement date and upon any subsequent request by C&C, JN will deliver 

     to C&C a certificate of insurance verifying the foregoing insurance 

     coverage, and showing C&C as an additional insured party. 

 

     11.  CONFIDENTIALITY. 

          --------------- 

 

     JN and C&C shall treat the terms of this Agreement as confidential and 

     shall not disclose such terms to any third party for any purpose without 

     the prior written consent of the other party or as required by applicable 

     law. 

 

     12.  PROPRIETARY RIGHTS OF C&C. 

          ------------------------- 

 

          (a)  JN acknowledges C&C's sole ownership of any and all proprietary 

     rights in and to moissanite jewels and the process for producing moissanite 

     jewels, including, without limitation, any patent rights, applicable 

     copyrights, trademark rights, trade secret rights and other rights of 

     ownership therein (collectively, the "Proprietary Rights") and shall not do 

     anything, during or after the Term of this Agreement, that may adversely 

     affect such Proprietary Rights. JN further agrees that, in the event it 

     acquires any rights in any of the Proprietary Rights, at C&C's request, JN 

     shall assign, at no cost to C&C, all such rights to C&C, together with all 

     goodwill associated with such rights. With the exception of any jewelry 

     designs or jewelry trade names that JN creates and has rights to. 

 

          (b)  JN will not use, authorize, or permit the use of the Proprietary 

     Rights, including trademarks and trade names, as part of the firm, 

     corporate or business name of JN, or in any other manner, except for the 

     use of trademarks and trade names in advertising and on promotional 

     material supplied by C&C. 

 

          (c)  JN shall promptly notify C&C of (i) any third party acts of 

     infringement or unfair competition involving the Proprietary Rights, and 

     (ii) any third party claim against JN alleging that the Proprietary Rights 

     infringe the rights of such third party or otherwise constitute an act of 

     unfair competition against such third party. In response to such notice, 

     C&C shall take whatever action it deems appropriate, including no action, 

     and JN shall assist and cooperate with C&C in the prosecution or defense of 

     action taken by C&C. 

 

     13.  TRADEMARKS. 

          ---------- 

 

          (a)  During the term of this Agreement, C&C grants JN the 

     non-exclusive, royalty-free right and license to use the trademarks set 

     forth in Schedule 13(a), as such schedule may be modified by C&C from 

     time-to-time in C&C's sole discretion, (the "Trademarks"), solely for the 

     purpose of 
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     marketing, advertising, and selling moissanite jewelry. JN shall provide 

     C&C reasonable opportunities during the term hereof to inspect and monitor 

     the advertising activities of JN in order to ensure that JN's use of the 

     Trademarks is in accordance with C&C's standards, specifications and 

     instructions. This opportunity to monitor will be limited to the inspection 

     and review of all advertising and Public Relations activities of JN as 

     provided in the quarterly marketing report (Schedule 4). JN shall acquire 

     no right, title or interest in the Trademarks other than the limited 

     license stated herein. 

 

          (b)  JN will not use, authorize or permit the use of the Trademarks or 

     the C&C trade name as part of its firm, corporate or business name or in 

     any way, except as to designate products purchased from C&C under the terms 

     of this Agreement. 

 

          (c)  JN acknowledges and shall, at all times, recognize, respect and 

     protect C&C's sole ownership of any and all rights in and to the 

     Trademarks, and shall not do anything, during or after the term of this 

     Agreement, that could adversely affect such proprietary rights. 

 

          (d)  All references to any of the Trademarks on packing, in marketing 

     or advertising material or otherwise, shall be accompanied by a properly 

     configured notice, consisting of the symbol "TM" or the symbol "(C)", in 

     each case as appropriate (the "Trademark Notice"). Each Trademark Notice 

     shall appear in close proximity to the trademark to which it relates and 

     shall be conspicuous and clear. 

 

          (e)  JN shall promptly notify C&C of any use by any third party of the 

     Trademarks or any use by such third parties of similar marks or trade 

     dress, which may constitute an infringement or passing off of C&C's 

     intellectual property rights. C&C reserves the right, in its sole 

     discretion, to institute any proceedings against such third party 

     infringers, and JN shall refrain from doing so. JN agrees to cooperate 

     fully with C&C in any action taken by C&C against such third parties, 

     provided that all expenses of such action shall be borne by C&C and all 

     damages which may be awarded or agreed upon in settlement of such action 

     shall accrue to C&C. 

 

     Unless prior registration of any trademark is required by law for approval, 

     importation and sale of moissanite jewels, C&C reserves the right to 

     decide, at its sole discretion, whether and when to apply for any 

     registration of the Trademarks. All registrations of the Trademarks are to 

     be applied for, and shall be issued in the name, and as the sole property 

     right of C&C. 

 

          (g)  In the event any laws or regulations invest JN with any property 

     rights in or to any trademarks or patents relating to moissanite jewels, JN 

     shall assign and hereby assigns to C&C, in consideration of this Agreement 

     and without further compensation, all such rights and shall take any 

     reasonable actions C&C may require in order to confirm C&C's ownership 

     thereof. Jewelry designs by JN are excluded. 

 

          (h)  C&C reserves the right to withdraw from this Agreement any 

     product that it believes may infringe on any United States or foreign 

     patent or trademark. In such event, C&C shall immediately notify JN of the 

     withdrawal decision, and such withdrawal shall immediately terminate JN `s 

     right to sell or distribute the withdrawn product under this Agreement. 

 

          (i)  C&C reserves the right and option, but shall not be obligated, to 

     defend at its own expense any suit or proceeding against JN by third 

     parties for trademark infringement arising out of JN's use of the 

     Trademarks in connection with the use or sale of moissanite jewels. C&C 

     shall pay all sums which, by final judgment or decree in any such suit or 

     proceeding, may be assessed against JN on account of such infringement on 

     the condition that C&C shall: (i) be given reasonable, prompt written 

     notice of such infringement claims; (ii) exercise its right and option to 

     undertake the defense of such claims, and (iii) be given authority to 

     assume the sole defense through its own counsel and to compromise or settle 

     any suits so far as this may be done without prejudice to the rights of JN. 
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          (j) JN acknowledges that protection of C&C's intellectual property 

     rights is a primary part of the consideration for C&C to enter into this 

     Agreement. Accordingly, JN shall be responsible for ensuring that its 

     directors, officers, employees and agents acknowledge, are bound by and 

     comply with the obligations stated in this paragraph 13. JN will indemnify 

     C&C, pursuant to the provisions of paragraph 9, in the event of any 

     violation of such obligations. 

 

          (k) C&C agrees that any jewelry JN designs featuring moissanite 

     jewels, whether patented, copyrighted, trademarked, or otherwise registered 

     by JN, is the sole property of JN without any compensation or claim of 

     ownership by C&C. 

 

     14.  TERMINATION. 

          ----------- 

 

          (a) Upon the failure of a party to fulfill a material term of this 

     Agreement, the non-defaulting party may give notice to the defaulting party 

     of its intention to terminate this Agreement. The defaulting party will 

     have thirty (30) calendar days from the date of notice to cure any breach 

     of this Agreement (Cure Period). If after this Cure Period, the breach has 

     not been cured, the non-defaulting party may immediately terminate this 

     Agreement by notice to the defaulting party. Shipment of an order by C&C 

     within 15 days after the applicable date specified in any order shall not 

     constitute a failure to fulfill a material term of this Agreement. 

 

     XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

     XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

     XXXXXXXXXXXXXXXXXXXX 

 

     Either party may terminate this Agreement immediately by notice to the 

     non-terminating party in the event the non-terminating party enters or is 

     placed in bankruptcy, receivership or liquidation, is nationalized, becomes 

     insolvent or makes an assignment for the benefit of its creditors. 

 

     15.  EFFECT OF TERMINATION. 

          --------------------- 

 

          (a) Upon expiration or termination of this Agreement for any reason, 

     JN's rights under this Agreement shall immediately terminate and JN shall 

     immediately cease: (i) using the Proprietary Rights relating to moissanite 

     jewels; (ii) promoting or distributing moissanite jewelry, and (iii) 

     otherwise representing in any manner that JN is authorized to distribute 

     moissanite jewels. 

 

          (b) Upon the expiration or termination of this Agreement for any 

     reason, C&C shall re-purchase JN's inventory of undamaged moissanite 

     jewels, as defined at the discretion of C&C, at the price paid to C&C by JN 

     after the return of the moissanite jewels to C&C. In the event that C&C 

     re-purchases JN's inventory of moissanite jewels, there will be no 

     re-stocking fee applied to product returned. 

 

          (c) Neither expiration nor termination shall relieve either party from 

     the duty to discharge in full all obligations accrued or due prior to the 

     effective date of termination. Furthermore, the provisions of Sections 7, 

     9, 11, 12, 13(c), 17, 19, 24 and 25 shall survive any termination of this 

     Agreement. 

 

          (d) Neither party to this Agreement shall be liable to the other party 

     by reason of the expiration or termination of this Agreement, for 

     compensation, reimbursement or damages on account of any loss of goodwill, 

     anticipated sales or prospective profits, or on account of expenditures, 

     investments or other commitments relating to the performance of this 

     Agreement or the business of either party. The foregoing provision shall 

     not be construed to limit the liability of either party for a default in 

     the performance of any provision or obligation under this Agreement, which 

     results in the non-defaulting party's election to terminate this Agreement 

     in accordance with Section 14 above. 
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     16.  EVENTS BEYOND PARTY'S CONTROL. 

          ----------------------------- 

 

     Neither party shall be liable to the other party for delay or failure of 

     performance of this Agreement if the delay or failure is caused by acts of 

     God, war, fire, embargo, strikes or other labor trouble, governmental 

     regulations or actions, shortage of or inability to obtain material, 

     equipment or transport, or any cause beyond the control of the parties. If 

     a delay or failure of performance caused by force majeure shall continue 

     for a period of more than six (6) months, either party shall have the right 

     to terminate this Agreement immediately upon written notice to the other 

     party. 

 

     17.  LIMITATION OF LIABILITY. 

          ----------------------- 

 

             (a) C&C, its contractors and suppliers of any tier, shall not be 

     liable in contract, in tort (including negligence or strict liability) or 

     otherwise for damage or loss of property, loss of profits or revenue, loss 

     of use of property, cost of capital, claims of customers of JN or for any 

     special, indirect, incidental or consequential damages whatsoever. 

 

             (b) The remedies of JN set forth herein are exclusive and the total 

     cumulative liability of C&C with respect to this Agreement, or action taken 

     or inaction in connection herewith such as the performance or breach 

     thereof, or from the manufacture, sale, delivery, resale, or use of any 

     product covered by or furnished under this agreement, whether in contract, 

     in tort (including negligence or strict liability) or otherwise, shall not 

     exceed the total value of the invoice of the product on which such 

     liability is based. No action, regardless of form, arising out of the 

     transactions under this agreement may be brought by JN more than one (1) 

     year after the cause of action has accrued. 

 

     18.  RELATIONSHIP OF PARTIES. 

          ----------------------- 

 

     JN is and shall be an independent contractor and shall not, under any 

     circumstances, be deemed to be an agent, employee or legal representative 

     of C&C. JN, its agents, employees and customers shall not have or represent 

     themselves as having any authority to enter into contracts or make any 

     commitments on behalf of C&C. This Agreement does not establish a joint 

     venture or legal partnership between the parties nor does it create a 

     principal/agent or employer/employee relationship. 

 

     19.  ENTIRE AGREEMENT; VALIDITY. 

          -------------------------- 

 

     This Agreement constitutes the entire agreement between the parties and 

     supersedes all previous agreements, negotiations and commitments between 

     the parties, and shall not be changed or modified in any manner, except by 

     mutual written consent signed by duly authorized representatives of each of 

     the parties. Should any provisions of this Agreement be invalid or 

     unenforceable under any applicable laws or regulations, all other 

     provisions of the Agreement shall remain in effect. This Agreement may be 

     executed in one or more counterparts, each of which will be deemed an 

     original, but all of which together shall constitute one and the same 

     instrument. 

 

     20.  ASSIGNABILITY. 

          ------------- 

 

     Neither party shall have the right to assign, delegate, sub-license or 

     otherwise transfer its rights and obligations under this Agreement except 

     with the prior written consent of the other party. Any attempted assignment 

     or sub-license by JN without C&C's prior written consent shall be void and 

     of no force and effect, and shall constitute a material breach of this 

     Agreement. However, JN may at its sole discretion elect to use 

     sub-contractors, designers, etc. This in no way reduces or negates JN's 

     rights or responsibilities to C&C. 
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     21.  BINDING EFFECT. 

          -------------- 

 

     This Agreement shall be binding upon and shall inure to the benefit of the 

     parties hereto and their respective successors and permitted assigns. 

 

     22.  WAIVER. 

          ------ 

 

     The terms and conditions of this Agreement may be waived only by a written 

     instrument executed by the party waiving compliance. The failure of either 

     party to require performance of any provision of this Agreement or to 

     exercise any right hereunder shall not constitute a waiver or prejudice 

     that party's right to enforce the same at any later date. 

 

     23.  NOTICE. 

          ------ 

 

     Any notice required or permitted in this Agreement shall be in writing and 

     be given by facsimile or express mail delivery service, which is able to 

     track and confirm delivery, properly addressed to the party to be notified 

     at its address as stated in this Agreement or its last known address, and 

     shall be deemed delivered when so transmitted, if sent by facsimile and 

     receipt is acknowledged in writing or otherwise when actually received, or 

     on the second day after mailing, if sent via an express mail delivery 

     service. 

 

     24.  GOVERNING LANGUAGE. 

          ------------------ 

 

     This Agreement is entered into in the English language. Should a 

     translation of this Agreement into any other language be required or 

     desired for any reason, it is understood that in all matters involving the 

     interpretation of this Agreement the English text shall govern. At the 

     request of the parties, this Agreement has been drawn up in the English 

     language. 

 

     25.  GOVERNING LAW. 

          ------------- 

 

     This Agreement shall be governed by and construed in accordance with the 

     laws of the State of North Carolina, without regard to its conflicts-of-law 

     rules, and the laws of the United States of America. JN consents to the 

     jurisdiction of the courts of the State of North Carolina in connection 

     with all disputes or controversies arising under this Agreement. 

 

     IN WITNESS WHEREOF, the parties hereto, through their duly authorized 

     officers, have executed this Agreement as of the date first written above. 

 

Charles & Colvard, Ltd.                      JEWELNET CORP., dba K & G CREATIONS 

 

 

By: /s/ Robert S. Thomas                     By: /s/ David Gendal 

    --------------------                         ---------------- 

    Robert S. Thomas, Chairman & CEO             David Gendal, President 
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                                    Exhibit A 

 

                        MANUFACTURING LICENSING AGREEMENT 

 

This Agreement is by and between Charles & Colvard, Ltd., having its principal 

office at 3800 Gateway Boulevard, Suite 310, Morrisville, North Carolina 

("Licensor") and Jewelnet Corporation dba K&G Creations having its principal 

office at 301 Yamato Road, Suite 2150, Boca Raton, FL 33431 ("Licensee"): 

 

A. Licensor desires to license certain of its trademarks, which are set forth on 

the attached Exhibit 1 ("Trademarks") and certain copyrights in works, which are 

set forth in the attached Exhibit 2 ("Copyright Works"). 

 

B. The Trademarks and Copyright Works are valuable rights of the Licensor. 

Licensor desires to and Licensee agrees to protect the integrity of the 

Trademarks and Copyright Works so as to avoid consumer confusion and to 

distinguish Licensor's products from those of its competitors. Licensee shall 

exercise this protection by conforming to certain guidelines concerning the use 

of the Trademarks and Copyright Works, as described on the attached Exhibit 3 

("Brand Identity Manual"). 

 

C. Licensee wishes to use the Trademarks and Copyright Works in connection with 

the advertising, promotion and sale of Licensee's products which incorporate 

Charles & Colvard created moissanite jewels. 

 

Now, therefore, in consideration of the mutual promises of the Agreement, the 

parties agree as follows: 

 

1.    GRANT OF LICENSE 

 

Licensor grants to Licensee, subject to the terms and conditions of this 

Agreement, the non-exclusive right to use the Trademarks and Copyright Works 

listed in Exhibits 1 & 2, in connection with Licensee's advertisement, promotion 

and sale of Licensee's products which incorporate Charles & Colvard created 

moissanite jewels. Licensee may use the Trademarks and Copyright Works: (i) only 

in the United States of America without reasonable prior written notice to 

Licensor; (ii) only in connection with Licensee's advertisements, promotional 

and sales materials (including but not limited to online advertising and 

promotion) (collectively "Advertisements"); and (iii) only as permitted by this 

Agreement. Licensee may make no other use of the Trademarks and Copyright Works 

and Licensor reserves any rights, benefits and opportunities not expressly 

granted to Licensee under this Agreement. 

 

2.    TERM AND TERMINATION 

 

The term of this Agreement shall begin on the date of this Agreement and end 

simultaneously with the termination of the Manufacturing Agreement of even date 

hereof between Licensor and Licensee concerning manufacture of jewelry 

incorporating Charles & Colvard created Moissanite Jewels, unless sooner 

terminated. 

 

3.    ROYALTIES 

 

Licensee is not obligated to pay Licensor any royalties for the use of the 

Trademarks or Copyright Works under the terms of this agreement. 

 

4.    QUALITY AND APPROVAL 

 

     (a) Purpose of Quality Control. In order to maintain the quality and 

         --------------------------- 

reputation of the Trademarks and the rights in the Copyright Works, all 

Advertisements must have Licensor's prior approval. 

 

     (b) Pre-approved Materials. All advertising, promotional and sales material 

         ----------------------- 

bearing or incorporating the Trademarks and/or Copyright Works which are 

supplied to Licensee directly by Licensor, without change or alteration of any 

kind, shall be considered approved. 

 

     (c) Materials Requiring Prior Approval. Licensor and Licensee shall 

         ----------------------------------- 

cooperate in the development by Licensee of Advertisements containing the 

Trademarks and/or Copyright Works which are not pre-approved to facilitate the 

timely approval of such materials. Licensee shall submit to Licensor for prior 

approval any and all 

 



 

 

Advertisements containing or bearing the Trademarks and/or Copyright Works which 

are not pre-approved. Licensee shall not use the Trademarks and/or Copyright 

Works in connection with Advertisements before obtaining Licensor's approval. 

Licensor may withhold its approval for any reason. If Licensor fails to approve 

a submittal within twenty (20) days after receipt of Licensee's submission, such 

failure shall constitute a disapproval of the submittal. 

 

     (d) Changes. If during the term of this Agreement there is to be any change 

         -------- 

to Advertisements bearing or incorporating the Trademarks and/or Copyright Works 

(even if such changes do not relate to a change in the display of Trademarks and 

Copyright Works) after the initial approval, the changed Advertisements shall be 

considered new proposed Advertisements and Licensee must comply with the 

provisions of Section 4(b) prior to using the changed Advertisements. 

 

5.    TRADEMARK AND COPYRIGHT OWNERSHIP AND NOTICES 

 

     (a) Licensee's use of the Trademarks shall, depending upon the directions 

provided by Licensor, in every instance be combined with one of the following 

notices: (i) Reg. U.S. Pat. & TM. Off.; (ii)(R); (iii) Trademark of Charles & 

Colvard; (iv) TM; or (v) such other similar language as shall have Licensor's 

prior approval. 

 

     (b) Licensor and Licensee agree and intend that all material, including 

without limitation all artwork and designs, created by Licensee or any other 

person or entity retained or employed by Licensee bearing, displaying or 

containing the Trademarks or Copyright Works ("Copyright Materials") are works 

made for hire within the meaning of the United States Copyright Act and shall be 

the property of Licensor, unencumbered by moral rights. As owner, Licensor shall 

be entitled to use and license others to use the Copyright Materials. To the 

extent the Copyright Materials are not works made for hire, Licensee hereby 

irrevocably assigns to Licensor, its successors and assigns, the entire right, 

title and interest in perpetuity throughout the world in and to any and all 

rights, including all copyrights and related rights in such Copyright Materials. 

Licensee warrants and represents that: (i) the Copyright Materials are 

completely original and are not based on or derived from the work or works of 

any third party; (ii) only Licensee created or contributed to the Copyright 

Materials; (iii) the Copyright Materials are an original work of authorship, and 

no royalties, honorariums or fees were, are or will be payable to other persons 

by reason of Licensor's use of the Copyright Materials; and (iv) the Copyright 

Materials do not infringe the rights of others. If Licensee wishes to retain a 

third party to assist Licensee in the creation of the Copyright Materials, 

Licensee shall obtain Licensor's prior approval and shall obtain and provide to 

Licensor an original assignment from the third party to Licensor of the third 

party's rights in the Copyright Materials. 

 

     (c) The following notice (or such other notice as shall have Licensor's 

prior approval) shall appear in connection with the Copyright Works and/or 

Copyright Materials at least once on Advertisements using Copyright Works and/or 

Copyright Materials: (C) (year of first publication) Charles & Colvard(TM) All 

Rights Reserved. 

 

     (d) Licensee shall not use any language or display the Trademarks, 

Copyright Works and Copyright Materials in such a way as to create the 

impression that the Trademarks, Copyright Works and Copyright Materials belong 

to Licensee. Licensee shall not use any Trademark, any trademark incorporating 

all or any part of the Trademarks, the Copyright Works or the Copyright 

Materials on any business sign, business cards, stationery or forms (except as 

licensed herein), or as the name of Licensee's corporation or business or any 

division thereof, unless otherwise agreed by Licensor in writing. Licensee 

waives all claims to any rights in materials bearing the Trademarks, Copyright 

Works and Copyright Materials beyond the limited permission to use the 

Trademarks granted in this Agreement. 

 

     (e) Upon Licensor's request and without further consideration, Licensee 

agrees to execute any additional documents proposed by Licensor, or do or have 

done all things as may be requested by Licensor to vest and/or confirm the sole 

and exclusive ownership of all right, title and interest, including copyrights 

and related rights in and to the Copyright Materials in favor of Licensor, its 

successors and assigns. 

 

     (f) Licensee hereby irrevocably assigns and transfers to Licensor, or if 

applicable, Licensee agrees to obtain an appropriate assignment by an author to 

the Licensor, to the extent permissible in any jurisdiction, any and all moral 

rights in and to the Copyright Materials and, where non-assignable, Licensee 

hereby irrevocably waives, or if applicable, Licensee agrees to obtain an 

appropriate waiver by any authors of, in favor of the Licensor, its 

 



 

 

successors, assigns, employees, agents, representatives and/or any persons 

acting under Licensor's authority, any and all moral rights in such Copyright 

Materials. 

 

     (g) The use of any word, name, symbol or device by Licensee to identify or 

distinguish any of Licensor's products shall inure to the benefit of Licensor. 

The use of any such word, name, symbol or device in connection with 

Advertisements shall be made only with Licensor's prior approval. All trademark 

rights in any such word, name, symbol or device shall belong to Licensor and 

shall be exercised by Licensee only pursuant to Licensor's prior, written 

approval. At its sole discretion, Licensor may amend Exhibit 1 to include any 

such word, name, symbol or device. 

 

6.    RIGHTS IN THE TRADEMARKS AND COPYRIGHT WORKS 

 

     (a) Licensee shall not make any unlicensed use, file any application for 

registration or claim any other proprietary right to any of the Trademarks, 

Copyright Works, Copyright Materials or derivations or adaptations thereof, or 

any marks or works similar thereto. 

 

     (b) Licensee acknowledges the validity of and Licensor's title to the 

Trademarks, Copyright Works and Copyright Materials and shall not do or suffer 

to be done any act or thing, which will impair the rights of Licensor in and to 

the Trademarks, Copyright Works or Copyright Materials. Licensee shall not 

acquire and shall not claim any title or any other proprietary right to the 

Trademarks, Copyright Works, Copyright Materials or in any derivation, 

adaptation, variation or name thereof by virtue of this license or Licensee's 

creation or usage. 

 

7.    COOPERATION WITH LICENSOR 

 

If Licensee learns of any infringement of the Trademarks, Copyright Works or 

Copyright Materials or of the existence, use or promotion of any mark or design 

similar to the Trademarks, Copyright Works or Copyright Materials, Licensee 

shall promptly notify Licensor. Licensor will, in its discretion, decide whether 

to object to such existence, use or promotion. Licensee agrees to cooperate 

fully with Licensor in the prosecution of any trademark or copyright application 

that Licensor may desire to file or in the conduct of any litigation relating to 

the Trademarks, Copyright Works or Copyright Materials, as may reasonably be 

required by Licensor. 

 

8.    EXTENT AND AMENDMENT OF THE LICENSE 

 

From time to time, Licensor may add other articles, trademarks, or copyright 

works to Exhibits 1, 2 or 3, and the parties agree that by such action this 

Agreement shall be amended to include such additions. Furthermore, upon notice 

from Licensor that it has changed the appearance of any of the Trademarks or 

Copyright Works, Licensee shall incorporate the new version of the changed 

Trademark or Copyright Work into all Advertisements bearing the changed 

Trademark or Copyright Work within four (4) weeks following Licensor's initial 

notice. 

 

9.    COMPLIANCE WITH GOVERNMENT STANDARDS 

 

Licensee represents and warrants that the Advertisements shall comply with, meet 

and/or exceed all Federal, State or Provincial, and local laws, ordinances, 

standards, regulations and guidelines, including, but not limited to, those 

pertaining to product, quality, labeling and propriety. Licensee agrees that it 

will not publish material in its Advertisements or cause or permit any material 

to be published, in violation of any such Federal, State or Provincial, or local 

law, ordinance, standard, regulation or guideline. 

 

10.   POST-TERMINATION AND-EXPIRATION RIGHTS AND OBLIGATIONS 

 

     (a) At the expiration or termination of this Agreement, all rights granted 

to Licensee under this Agreement shall forthwith revert to Licensor, and 

Licensee shall refrain from further use of the Copyright Works, Copyright 

Materials and/or the Trademarks, either directly or indirectly, or from use of 

any marks or designs similar to the Copyright Works, Copyright Materials or the 

Trademarks. Licensee will immediately cease all use of Advertisements bearing or 

including the Trademarks, Copyright Works and/or Copyright Materials. Licensee 

also shall turn over to Licensor all photographs, codes and other materials, 

which reproduce the Copyright Works, Copyright Materials or the Trademarks or 

shall provide evidence satisfactory to Licensor of their destruction. 

 



 

 

Licensee shall be responsible to Licensor for any damages caused by the 

unauthorized use by Licensee or by others of such photographs, codes and other 

materials, which are not turned over to Licensor. 

 

   (b) Licensee acknowledges that any breach or threatened breach of any of 

Licensee's covenants in this Agreement relating to the Trademarks, Copyright 

Works and/or Copyright Materials, including without limitation, Licensee's 

failure to remove such materials from its Advertisements at the termination or 

expiration of this Agreement will result in immediate and irreparable damage to 

Licensor and to the rights of any subsequent license of Licensor. Licensee 

acknowledges and admits that there is no adequate remedy at law for any such 

breach or threatened breach, and Licensee agrees that in the event of any such 

breach or threatened breach, Licensor shall be entitled to injunctive relief and 

such other relief as any court with jurisdiction may deem just and proper, 

without the necessity of Licensor posting any bond. 

 

11.    ASSIGNMENT AND SUBLICENSE 

 

Licensee shall not assign or transfer any of its rights under this Agreement or 

delegate any of its obligations under this Agreement (whether voluntarily, by 

operation of law, change in control or otherwise) without Licensor's prior 

approval. Any attempted assignment, transfer, or delegation by Licensee without 

such approval shall be void and a material breach of this Agreement. A change in 

the majority ownership or a material change in the management of Licensee shall 

constitute an assignment of rights under this Section requiring Licensor's prior 

approval. 

 

12.    INDEPENDENT CONTRACTOR 

 

Licensee is an independent contractor and not an agent, partner, joint venture, 

affiliate or employee of Licensor. No fiduciary relationship exists between the 

parties. Neither party shall be liable for any debts, accounts, obligations or 

other liabilities of the other party, its agents or employees, Licensee shall 

have no authority to obligate or bind Licensor in any manner. Licensor has no 

proprietary interest in Licensee and has no interest in the business of 

Licensee, except to the extent expressly set forth in this Agreement. 

 

13.    SEVERABILITY 

 

If any provision of this Agreement shall be determined to be illegal and 

unenforceable by any court of law or any competent government or other 

authority, the remaining provisions shall be severable and enforceable in 

accordance with their terms so long as this Agreement without such terms or 

provisions does not fail of its essential purpose or purposes. The parties will 

negotiate in good faith to replace any such illegal or unenforceable provision 

or provisions with suitable substitute provisions which will maintain the 

economic purposes and intentions of this Agreement. 

 

14.    SURVIVAL 

 

Licensee's obligations and agreements under Sections 5, 6, 9 and 10 shall 

survive the termination or expiration of this Agreement. 

 

15.    MISCELLANEOUS 

 

       (a)  Captions. The captions for each Section have been inserted for the 

            -------- 

sake of convenience and shall not be deemed to be binding upon the parties for 

the purpose of interpretation of this Agreement. 

 

       (b)  Scope and Amendment of Agreement. This Agreement constitutes the 

            -------------------------------- 

entire agreement between the parties with respect to the use of Licensor's 

Trademarks, Copyright Works and Copyright Materials and supersedes any and all 

prior and contemporaneous negotiations, understandings or agreements in regard 

to such subject matter and is intended as a final expression of their Agreement. 

With the exception of the addition of new Trademarks, Copyright Works, and 

Copyright Materials as provided for in Section 7, this Agreement may be amended 

only by written instrument expressly referring to this Agreement, setting forth 

such amendment and signed by Licensor and Licensee. 

 



 

 

     (c)  Governing Law and Interpretation. This Agreement will be deemed to 

          -------------------------------- 

have been executed in the State of North Carolina, United States of America and 

will be construed and interpreted according to the laws of that State without 

regard to its conflicts of law principles or rules. The parties agree that each 

party and its counsel has reviewed this Agreement and the normal rule of 

construction that any ambiguities are to be resolved against the drafting party 

shall not be employed in the interpretation of this Agreement. 

 

     (d)  Attorneys' Fees. If Licensor brings any legal action or other 

          --------------- 

preceding to interpret or enforce the terms of this Agreement, or if Licensor 

retains a collection agent to collect any amounts due under this Agreement, then 

Licensor shall be entitled to recover reasonable attorneys' fees and any other 

costs incurred, in addition to any other relief to which it is entitled. 

 

     (e)  Waiver. The failure of Licensor to insist in any one or more instances 

          ------ 

upon the performance of any term, obligation or condition of this Agreement by 

Licensee or to exercise any right or privilege herein conferred upon Licensor 

shall not be construed as thereafter waiving such term, obligation, or condition 

or relinquishing such right or privilege, and the acknowledged waiver or 

relinquishment by Licensor of any default or right shall not constitute waiver 

of any other default or right. No waiver shall be deemed to have been made 

unless expressed in writing and signed by the Chief Executive Officer. 

 

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by 

their authorized representatives on the dates indicated below. 

 

 

                                                         

CHARLES & COLVARD, LTD.                                    LICENSEE:  Jewelnet dba K&G Creations 

 

 

 

By: /s/Robert S. Thomas          Date: April 2, 2002        By: /s/ David Gendal           Date: April 16, 2002 

    ------------------------           -------------           ------------------------         --------------- 

 

 



 

 

                                 Schedule 13 (a) 

 

Exhibit 1 - Trademarks 

 

(Current version to be used) 

Moissanite Created by Charles & Colvard 

 

M  O  I  S  S  A  N  I  T  E 

- --------Created By---------- 

CHARLES & COLVARD(TM) 

 

 

 

 

(Old version DO NOT USE) 

Charles & Colvard Created Moissanite 

 

CHARLES & COLVARD(TM) 

- -----------Created---------- 

M  O  I  S  S  A  N  I  T  E 

 

 

 

 

 

 

Gioielli Moiss 

 

                              [GIOIELLI MOISS LOGO] 

 



 

 

Exhibit 2 - Copyright Works 

 

 

 

     The following advertising materials: 

 

  .  "Born from a Star" brochure 

 

  .  Counter card 

 

  .  VHS tape of 30 second television commercial 

 

  .  Beta version of 30 second television commercial 

 

  .  1/2" tape of 30 second television commercial 

 

  .  3/4" tape of 30 second television commercial 

 

  .  Cassette tape of 30 second radio commercial 

 

  .  Cassette tape of 60 second radio commercial 

 

  .  DAT tape of 30 second radio commercial 

 

  .  DAT tape of 60 second radio commercial 

 

  .  CD's of 30 second television commercial and educational video 

 

  .  Compact disc of advertising specifications 

 

  .  Black & white advertising slick 

 

  .  Pocket folder 

 

  .  "Authorized Moissanite Retailer" window sticker 

 

  .  "We Test for Moissanite" window sticker 

 

  .  Educational Video 

 

  .  Fire & Brilliance/J-Fire Unit Photography 

 

     All documents received from Charles & Colvard bearing the Copyright (C) 

symbol. 

 

 

 

 

 

     Updated as of April 2, 2002 

 



 

 

REDACTED - OMITTED MATERIAL HAS BEEN FILED SEPARATELY WITH THE COMMISSION AND IS 

- -------------------------------------------------------------------------------- 

DENOTED HEREIN BY XXXXX. 

- ----------------------- 

 

                                                                   Exhibit 10.52 

 

                          SIXTH AMENDMENT TO AGREEMENT 

                          ---------------------------- 

 

     THIS SIXTH AMENDMENT TO AGREEMENT (this "Amendment") is entered into as of 

April 9, 2002 by and among Charles & Colvard, Ltd. (Formerly C3, Inc.) a North 

Carolina corporation, and John M. Bachman, Inc. ("JMB"). 

 

                              Statement of Purpose 

                              -------------------- 

 

     Charles & Colvard and JMB entered into an Agreement dated September 24, 

1997 (the "Agreement") to formalize the terms upon which JMB will cut moissanite 

gemstones for Charles & Colvard, a First Amendment to the Agreement dated March 

23, 1998 (the "First Amendment"), a Second Amendment to the Agreement dated 

September 28, 1998 (the "Second Amendment") and a Third Amendment to the 

Agreement dated June 16, 1999 (the "Third Amendment"), a Fourth Amendment to the 

Agreement dated October 5, 1999 (the "Fourth Amendment"), and a Fifth Amendment 

to the Agreement dated December 29, 2000 (the "Fifth Amendment"). 

 

     In consideration of the mutual covenants and agreements contained herein, 

and other good and valuable consideration the receipt and sufficiency of which 

are hereby acknowledged, the parties hereby agree as follows: 

 

     1.   Faceting Machines. JMB has XXX excess custom faceting machines 

          ----------------- 

(individually a "Machine" and collectively the "Machines") which it does not 

need if monthly production from Charles & Colvard stays below XXXXX pieces. 

Charles & Colvard desires to purchase the Machines so that the Machines will be 

available in the event of an increase in production needs. JMB has agreed to 

store the Machines for Charles & Colvard, at no charge, and to perform the 

maintenance needed to keep them in working order. JMB shall designate the 

Machines and segregate and clearly label the Machines as belonging to Charles & 

Colvard. The agreed upon purchase price is XXX per Machine or XXXXX in total 

which shall be paid upon execution of the Agreement and receipt by Charles & 

Colvard of written designation identifying the Machines. JMB shall execute such 

further documents as Charles & Colvard may request to confirm the transfer of 

title and ownership of the Machines. JMB is hereby granted a right of first 

refusal to purchase the Machines until December 31, 2003 in the event Charles & 

Colvard desires to sell Machines to a third party. JMB will begin to repurchase 

the Machines from Charles & Colvard when production (in finished pieces) exceeds 

XXXXX moissanite gemstones in any one month. The purchase price to be paid by 

JMB upon repurchase of the Machines shall be XXX per Machine or XXXXX in total. 

 

     2.   Cutting Charges. Charles & Colvard will pay JMB for moissanite 

          --------------- 

gemstone cutting services at rates as set forth on Exhibit A to the Second 

Amendment. For cutting services provided by JMB, the amount payable to JMB by 

Charles & Colvard reflected on each invoice will be reduced by XX in the first 

month that monthly production (in finished pieces) exceeds XXXXX moissanite 

gemstones, and shall continue until the aggregate amount of such reductions 

equals XXXXX and 

 

                                       1 

 



 

 

Charles & Colvard has received full credit against production charges for the 

amount of the repurchased Machines. For every XXX that the XXXXX is reduced, 

title to one of the Machines will transfer from Charles & Colvard to JMB and 

upon full payment Charles & Colvard will retain no ownership interest in the 

Machines. Charles & Colvard shall execute such further documents as JMB may 

request to confirm the transfer of title and ownership of the Machines. In all 

other respects the cutting charges and payment procedures in the Agreement, as 

amended, are hereby confirmed. 

 

     3.   Extension of Term. The initial term of the Agreement will be extended 

          ----------------- 

from the date first set forth in the Agreement through December 31, 2004, 

however, Charles & Colvard may terminate the Agreement at any time with 90 days 

prior written notice. 

 

     4.   Production Procedures: Standards 

          -------------------------------- 

 

          a.   The monthly production volumes (in finished pieces) will be XXXXX 

               per month, provided that the production volume may be adjusted by 

               Charles & Colvard throughout the term. 

 

          b.   In all other respects the production procedures and standards in 

               the Agreement, as amended, are hereby confirmed. 

 

     5.   Confirmation of Agreement. In all other respects the parties hereto 

          ------------------------- 

confirm the terms of the Agreement, the First Amendment, the Second Amendment, 

the Third Amendment, the Fourth Amendment and the Fifth Amendment. JMB will 

obtain in writing, and provide to Charles & Colvard, the consent of its 

affiliate to be bound by the terms of this Amendment. 

 

     IN WITNESS WHEREOF, each of the parties has executed and delivered this 

Amendment by its duly authorized officer, as of the date first above written. 

 

                                        CHARLES & COLVARD, LTD. 

 

                                        By:      /s/ James R. Braun 

                                           ------------------------------------- 

                                        Name:    James R. Braun 

                                             ----------------------------------- 

                                        Title:   Vice President - Finance & CFO 

                                              ---------------------------------- 

 

                                        JOHN M. BACHMAN, INC. 

 

                                        By:      /s/ John M. Bachman 

                                           ------------------------------------- 

                                        Name:    John M. Bachman 

                                             ----------------------------------- 

                                        Title:   President 

                                              ---------------------------------- 
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